STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
RONALD J. CLARDY,
Petitioner,
VS. Case No. 04-1020

DEPARTMENT OF CORRECTI ONS,

Respondent .

N N N N N N N N N N

ORDER OF DI SM SSAL

This matter cane on for consideration on Respondent's
Motion to Dismss filed March 30, 2004. Having reviewed the
file and being otherwi se advised in the premises, it is

ORDERED:

1. Section 760.11 establishes the process to be foll owed
by Fl orida Comm ssion on Hurman Rel ations (FCHR) when a charge of
discrimnation is filed. Section 760.11(3) and (7), Florida
Statutes, states, in part:

(3) Except as provided in subsection (2),

t he comm ssion shall investigate the

all egations in the conplaint. Wthin 180
days of the filing of the conplaint, the
comm ssion shall determne if there is
reasonabl e cause to believe that

di scrimnatory practice has occurred in
violation of the Florida Gvil R ghts Act of
1992. Wen the comm ssion determn nes

whet her or not there is reasonabl e cause,
the comm ssion by registered mail shal
pronptly notify the aggrieved person and the
respondent of the reasonabl e cause



determ nati on, the date of such
determ nation, and the options avail abl e
under this section.

(7) If the comm ssion determ nes that there

is not reasonable cause . . . the comm ssion

shall dism ss the conplaint. The aggrieved

person may request an adm ni strative hearing
but any such request nust be nade

within 35 days of the date of determ nation

of reasonable cause . . . . If the

aggri eved person does not request an

adm nistrative hearing within the 35 days,

the claimwill be barred

2. On January 30, 2004, FCHR issued a Notice of

Determ nation: No Cause, in FCHR No. 2201672, Ronald J. C ardy

vs. FL Departnent of Corrections and informed Petitioner of the

determ nation and his subsequent right to request an
adm nistrative hearing within 35 days of its determ nation.
Petitioner had 35 days from January 30 or until March 5 to
request a hearing.

3. FCHR received a Petition for Relief from Petitioner on
March 8, 2004, nore than 35 days after FCHR entered its
determ nation. On March 9, 2004, FCHR properly issued a Notice
of Dismssal for failure to tinmely file a Petition for Relief
within 35 days after the date of its determnation. Florida
Adm ni strative Code Rule 60Y-5.008 and Section 760. 11.

4. In response to the dism ssal, Petitioner provided FCHR

wi th docunentation that he sent, by next day delivery, his



Petition for Relief to FCHR on the afternoon of March 4, 2004,
(approxi mately 34 days after the date of the Notice of
Determ nation: No Cause). However, for unknown reasons, the
petition was not delivered to or received by FCHR until March 8,
2004 nore than 35 days after the date of its determ nation. The
petition was filed on the sane date. Based on Petitioner’s
documents, FCHR issued a Rescission of Notice of Dismssal on
March 19, 2004. As sole reasoning for its decision to rescind
the Notice of Dism ssal, the Comm ssion cited the fact that the
petition was sent "in a tinely manner as required pursuant to
Rul e 60Y-5.008(1)."
5. Rule 60Y-5.008(1) states:

Petition. A conplainant may file a Petition

for Relief froman Unlawful Enpl oynent

Practice within 35 days of the Date of

Determ nati on of Reasonabl e Cause, No

Reasonabl e Cause, No Jurisdiction or

Untineliness. A conplainant who is not

represented by an attorney may file a

Petition for Relief w thout copies or proof

of service, and the Cerk shall prepare

copi es and serve them upon all other
parties. (enphasis added)

6. Rule 60Y-5.008(3) states:

Procedures. Petitions for Relief, and
proceedi ngs thereupon, are governed by the
provi sions of Chapters 28-106 and Fl orida
Adm ni strative Code Rule 60Y-4, except as
ot herwi se provided by this section.



7. Section 120.569(2)(c), states, in pertinent part:
A petition [for relief/hearing] shall be
dismssed if . . . it has been untinely
filed.

8. The statute and the rul e unanbi guously provide that the
Petition for Relief nmust be filed within 35 days of the date of
the determnation by FCHR. This tinme is jurisdictional and
cannot be added to. There is a difference between filing a
petition and serving a petition. Filing by definition occurs
and i s conpl ete when an agency actually receives a docunent.

Fla. Admin. Code R 28-106-104. Service occurs and is conplete
when mail ed or posted. The act required by the statutes and
rule is filing of a petition, not service of a petition.

9. In this case, Petitioner's Petition for Relief was not
filed until received by FCHR on March 8, 2004, nore than 35 days
after the determnation by FCHR. The fact that Petitioner sent
the petition to FCHR on March 4, 2004, is irrelevant to a
determ nati on of when the petition was filed. FCHR has no

authority to ignore the clear |anguage of the statutes and

rules. Therefore, the Petition for Relief is dismssed.



DONE AND CRDERED t hi s

Leon County, Florida.

6th day of May, 2004, in Tall ahassee,

COPI ES FURNI SHED,

DI ANE CLEAVI NGER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings

this 6th day of My, 2004.

Deni se Crawford, Agency Cerk

Fl ori da Conmi ssi on on Human
2009 Apal achee Par kway, Sui
Tal | ahassee, Florida 32301

Ronald J. d ardy
Post O fice Box 6021

Rel ati ons
te 100

Panama City, Florida 32404

Mar k Si npson

Assi st ant CGeneral Counsel
Department of Corrections
2601 Blair Stone Road

Tal | ahassee, Florida 32399-2500

Ceci| Howard, Genera
Fl ori da Conmi ssi on on Human
2009 Apal achee Par kway, Sui

Rel ati ons
te 100

Tal | ahassee, Florida 32301



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.



